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Subject: Participation in a Decision when Board Member 
was not at the Hearing 

.There have been several instances, most recently 
East Bay MUD hearings, where the question has arisen wheth 
Board Member may participate in a decision when that Board 
Member was not present at the hearing. 

The general rule is that a member who was not at 
hearing may participate in a decision if he has'made a rea 
effort to achieve a substantial understanding of the recor' 
The basis for this conclusion is stated in the case of :ilor 
u. s., (1936) 298 US 468, 8 L. Ed. 1288: 

"For the weight ascribed by the law to the 
findings - Their conclusiveness when made 
within the sphere of the authority conferred - 
rests upon the assumption that the officer 
who makes the findings has addressed himself 
to the evidence and upon that evidence has 
conscientiously re,ached the conclusions which 
he deems it to justify. That duty cannot be 
performed by one who has not considered evidence 
or argument. There must be a hearing in a 
substantial sense and to give the substance of 
a hearing which is for the purpose of making 
determination upon evidence, the officer xho 
makes the determination must consider and 
appraise the evidence which justifies 
them." 298 U.S. at page 481, 8 L. Ed. at 
page 1295. 
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Although this case made the statement that "the one who d 
must hear" it is obvious that it approves a substitute 
physically present at the hearing. In Morgan the court 
the administrative order because the official neither 
read the evidence. 
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“Ho conclude hero that narticipatian i.n a 
docisicn by d Loard cex3er who has rczci 

~ and consiclered me evi&znce, or a trms- 
cript thereoe , even tiough ha was not 
physically pre se;lt wire~;rtIx.3 evidence was 
produced, doe s not violato the require- 
aents of duo prcce3s." 

Da Allied Co3?ensation fnsurmce Co. v. Industrial Accident 
CusxEXkio17, (L$bL) 3% Cal. Al 1-r C.&fcrnis Suprtix Court 
stat&At 

'Tb rcquirbrcnt of b hearing my be satiar'ied 
ewm thcu~;h rm&ers of tfie ccmzi3afo-, do not 
actualry he=, or even rcaii all of ti29 
eYidcnce. Che ohliqation of- 
was to achieve a s&stzmtial 
the record by any reason&h 
57 Cal. 2d at pages U,3-120. 

Given this conclusion, there 
that, in general, pro;?ibftn t&2 czx2utioning of an ak~inia~ati~m 
official88 fkcision+&A.ng pxocc&. 3!1ero is a stron? presurn~tion 
that official ciutios are requiaxly ccrformd (Zvidcnce Co&3 
Section 664). Alt.llouC;h tiir; ia a d&utaSla r;rcsmption (Ls 
StZang;c V. City c; ~&d~y, (1369) 2i Cd. A?p. zd 313, zc 
would i>o very cirricult out siri~ of thz record to prcva that m 
official tid not acquainted hixsclf with the evidence. Thiv 
prcsuqkion tixkcs on almost a conclusive nature kecause of the 
difficulty of proof. 

One case which did autkorize t.T?er cpstioninq of tf?o 
lsasis for decision was Cititcm to .Paxcrve (mxtoz Park v. 
vOirH,, (1971) 4~1 US 402, 8 5. -.A 2i; 13~ 51 5. ct. SiX. ;IOWBV~~, 
E3iGXso involved the citwtio~"Amxe no'fizdinao Were issusd 
and held that possibly the oz~ly r;ay to get at the redsons for 
Jacision was to question the oEficial, The court atattit 

943xre tkeze are adninictrntivo ficdings 
thatvae nado at th szim tJs;La as t!x? 
decision...Tkra must bs a ntzong showing 
o-f bad faith or L.>ropcr bc;lirvior bolCore 
aaL& inquixy my be rario.* 401 US at 420. 
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&xo agah the burden of proof seem to bo substantial assqzzJng 
that iqfuiry ,?ay be wde at all. This WY be Still an oFen 
<;;uostion. 

Anolfscr question which has arisen la the applicable 
lap0 when a Mezber's dfs,uaU.fication results in t'i0 irkability 
of the Borud, or my co~is3ion, to act. The ruba in California 
is that when a qucmm is present and in t2o atrsence of govcrnmntal 
rcgdntfon to the contrary, it is tim majority of t!:c nu.x&er of 
Gez.kra n3xsr;ar~ to constitute a cpor~n and not tb mjority 02 
the total nmkx present that fs recgired to c3rry a decision or 
action. When a quotm is r,ot pr88ent, the only action which can 
beI t&XII fs: to obtain a quorii; to fix the tine to which to 
adjotmt to adjourn; or to take a recess. 

Section 5001 of tie Board's 9adnr; ProceiZure Regulations 
provides that any tiras metirs of the Ward shall ccmstituto a 
Qloruzl. A xfority vote o f the quorm is rec;uirec? for all 
cfecisiona or actions of ti;e Zoard. (ml. Ahin. Co&, title 13, 
s 5001.) '=:xs, with fot;r rmt=ers premnt, one &staining, ttzo 
votimJ vqre” LUXS OIlC VOtiXSJ “:iO’ 8 the ration wouU 'uo carried. 
Stii.liu=ly, wit21 t&cc ;=lm?xxs pruent, two votiiy 'Aye" aind one 
ahstainirg, the z&ion would 2x carried. (Cf. Xobert's E-C~CS of 
Order 9 48.) IIn SC? case of ;I.artin v. $mirq!r, 25 Cal. A??. 
2d 435 (1532) involviq U action ta;rl,cn by t&3 council 02 a 
general imaicLpa1 corqratioa, the court ata&: 

(W]hcro ther e is a quorwa present, and a 
majority of the quoruzx votes in favor of 
a growsitiorr, it is carrieci, n0tA.t.P 
standing zm equal mzbcr of refixso 01 fail 
to vote; that ia tile a'-- LIcrL?acs of govermen~l 
tecjulatfon to the contrary. . . it if5 not 
the nsjority of YIa whole nmber of n&ers 
present that 13 required, but orrly a majority 
of the number of ztm?iors necessary to 
ccnstftuto 4 quorum;. (Xartin v. LMlin$er, 
supra at 437.) 



&nQral yrirxi~lco of parliazxmtzry procec?urc provfde 
Mafir in th9 absencc3 of a quonm, t&2 only bushess that can be 
transacted is to t&s measures to obtain a cgom, tr, fix tix 
t&a to which to adjourn, to adjourn, or to take a recess 
(Pabert's ?Ues of Order 5 64). 

CC8 Hr. DoucJlas D. aall 
Mr. Glei3-h L. i?ic;by 
Wr. Gordon &khan 
Mlr. Rotit H. Gustafson 
Hr. Joseph A. Vbatieri 


